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The Scottish Parliament
Parlamaid na h-Alba

JUSTICE COMMITTEE
AGENDA
7th Meeting, 2021 (Session 5)
Monday 22 February 2021

The Committee will meet at 2.30 pm in a virtual meeting and be broadcast on
www.scottishparliament.tv.

1. Hate Crime and Public Order (Scotland) Bill - freedom of expression: The
Committee will take evidence on the proposed amendments on freedom of
expression in the Bill, in round-table format, in advance of Stage 3 from—

Humza Yousaf, Cabinet Secretary for Justice, Philip Lamont, Head of
Criminal Law, Practice and Licensing Unit, and Douglas Kerr, Solicitor,
Scottish Government Legal Directorate, Scottish Government;

Danny Boyle, Parliamentary and Policy Officer, Black and Ethnic Minority
Infrastructure in Scotland;

Michael Clancy OBE, Director, Law Reform, The Law Society of Scotland;
Eilidh Dickson, Policy and Parliamentary Manager, Engender;
Roddy Dunlop QC, Dean, Faculty of Advocates;

Anthony Horan, Director, Catholic Parliamentary Office of the Bishops’
Conference of Scotland;

Tim Hopkins, Director, Equality Network;

Lucy Hunter Blackburn, Murray Blackburn Mackenzie;

Becky Kaufman, Justice Policy Officer, Scottish Trans Alliance;
lain Smith, National and Local Policy Manager, Inclusion Scotland;
Susan Smith, Director, For Women Scotland;

Fraser Sutherland, Chief Executive, Humanist Society Scotland;
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Dr Andrew Tickell, Lecturer in Law, Glasgow Caledonian University;

Kieran Turner, Public Policy Officer, Scotland, Evangelical Alliance.

Stephen Imrie

Clerk to the Justice Committee

Room T2.60

The Scottish Parliament

Edinburgh

Tel: 0131 348 5195

Email: justiceCommittee @ parliament.scot
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The papers for this meeting are as follows—

Agenda item 1

Letter from the Cabinet Secretary for Justice JIS5/21/7/1
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Justice Committee
7th Meeting, 2021 (Session 5), Monday 22 February 2021
Hate Crime and Public Order (Scotland) Bill - Freedom of Expression

Letter from the Cabinet Secretary for Justice

Background

1. This paper consists of a letter from the Cabinet Secretary for Justice (see Annex)
setting out options for the inclusion of amendments on freedom of expression into
the Hate Crime and Public Order (Scotland) Bill.

Action

2. Members are asked to take the correspondence into account during their

deliberations at today’s round-table.

Clerks to the Committee
February 2021
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ANNEX

17 January 2021
Dear Convener

Following MSPs members agreement to reconsider the approach to freedom of
expression provision within the Hate Crime and Public Order (Scotland) Bill, it has
been very helpful to discuss with all members of the Justice Committee how best a
collaborative approach to freedom of expression provision can be developed. It is
clear there is a range of views held on the appropriate approach which is not surprising
given the sensitivities and complexities of this area.

The need for freedom of expression provision to cast light on the operation of the
stirring up hatred offences to provide necessary reassurance and improved clarity has
been a central theme of the scrutiny of the Bill by the Committee. Freedom of
expression provision can also reinforce the boundaries of the criminal law by
protecting the right to express views that may be distasteful or offensive to many, but
nonetheless are not and should not be the business of the criminal law.

Ensuring that stakeholders can offer views to inform the decisions to be made by
Parliament on freedom of expression provision is critical. That is why | consider it is
appropriate to offer a range of options for Parliament to seek views on from
stakeholders in this letter.

None of these options are Scottish Government preferred options; instead they set out
how Parliament could decide to include freedom of expression provision. The annex
to this letter contains four proposed provisions on freedom of expression. These
options take slightly different approaches to freedom of expression provision and are
intended to respond to views that may be offered on preferred approaches to be taken.

| am keen that the excellent collaboration between the Justice Committee and the
Scottish Government continues as stakeholders are given the opportunity in a
transparent and inclusive way to offer views.

| look forward to being involved in discussions as the Justice Committee seek to
develop your thinking on how best freedom of expression provision can be approached
within the Bill.

HUMZA YOUSAF
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Annex — four options for freedom of expression provision
Overview

The format of each of the options is largely the same. Each provision makes clear
that for the purposes of the stirring up hatred offences, certain behaviour or certain
material is not to be taken to meet the thresholds of the stirring up hatred offences
(threatening, abusive or, in the case of race, insulting) solely on the basis that such
behaviour or material involves or includes certain types of expression. The provision
then goes on to explain what those types of expression are?.

You will note, that | have included the “discussion or criticism” formulation in each of
the options proposed. | do believe it is important to give comfort to those concerned
about the impact of the Bill on Freedom of Expression, that criticism, including very
robust criticism, is in itself not a matter for prosecution under this Bill.

The effect of this approach can be illustrated by considering some specific examples
relating to characteristics.

The act of, for example, writing a newspaper article or blogpost criticising, say, either
members of a particular religion or the beliefs held by members of a particular religion
could not be regarded, of itself, as behaviour which is either threatening or abusive
towards followers of that religion. However, if, for example, the article or blog-post
included abusive comments about followers of that religion, or threatened them with
violence, it could still amount to behaviour that is threatening or abusive. It is worth
reiterating, that the Committee agreed Government amendments to insert a
‘reasonable person” test in relation to threatening or abusive behaviour, confirming
this is an objective test.

The act of, for example, holding a public meeting where speeches were made which
criticised, say, people of a particular sexual orientation could not be regarded, of itself,
as behaviour which is threatening or abusive towards people who may hold that sexual
orientation. However, if, for example, the speeches included comments that a
reasonable person would find abusive about people due to their sexual orientation, or
threatened them with violence, it could still amount to behaviour that is threatening or
abusive.

The act of, for example, discussing on social media and offering criticism towards, say,
policies associated with transgender identity or stating the fact that one believes sex
to be immutable, could not be regarded, of itself, as behaviour which is threatening or
abusive towards trans people. However, if, for example, the criticism included
comments a reasonable person would consider abusive about trans people, or
threatened them with violence, it could still amount to behaviour that is threatening or
abusive. It is important to reiterate, the new Stirring Up Offences can only be
committed if an individual intended to stir up hatred, and this can be proven beyond
reasonable doubt in a Court.

1 Each of the options will likely require some ancillary and/or consequential changes to the Bill. These
are not included here.
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Option 1 includes provision applying to all characteristics in the Bill. This option
includes additional provision in respect of religion. This additional provision relates to
types of expression that are not necessarily merely discussion or criticism. Option 2
has the same effect as option 1 except no provision for race is included. Option 3 has
the same effect as option 1 except no additional provision for religion is included.
Option 4 has the same effect as option 1 except no provision for race is included and
no additional provision for religion is included.
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Protection of freedom of expression

(1) For the purposes of—

(@) section 3(1), behaviour or material is not to be taken to be threatening, abusive or
insulting,

(b) section 3(2), behaviour or material is not to be taken to be threatening or abusive,

solely on the basis that it involves or includes an expression of a type described in
subsection (2).

(2)  The types of expression referred to in subsection (1) are—

(@) discussion or criticism of matters relating to—

(i)

(i)
(iii)
(iv)
v)
(vi)

age,
disability,

race, colour, nationality (including citizenship), or ethnic or national origins,
sexual orientation,

transgender identity,

variations in sex characteristics,

(b) discussion or criticism relating to, or expressions of antipathy, dislike, ridicule or
insult towards—

(i)
(i)

(iii)

religion, whether religions generally or a particular religion,

religious beliefs or practices, whether religious beliefs or practices generally
or a particular religious belief or practice,

the position of not holding religious beliefs, whether religious beliefs
generally or a particular religious belief,

(c) proselytising, or

(d) urging of persons to cease practising their religions.
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Option 2

Protection of freedom of expression

For the purposes of section 3(2), behaviour or material is not to be taken to be threatening
or abusive solely on the basis that it involves or includes—

(@) discussion or criticism of matters relating to—
(i) age,
(if) disability,
(iii) sexual orientation,
(iv) transgender identity,
(v) variations in sex characteristics,

(b) discussion or criticism relating to, or expressions of antipathy, dislike, ridicule or
insult towards—

(i) religion, whether religions generally or a particular religion,

(ii) religious beliefs or practices, whether religious beliefs or practices generally
or a particular religious belief or practice,

(iii) the position of not holding religious beliefs, whether religious beliefs
generally or a particular religious belief,

(c) proselytising, or
(d) urging of persons to cease practising their religions.
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Option 3

(1)

()

Protection of freedom of expression
For the purposes of—

(@) section 3(1), behaviour or material is not to be taken to be threatening, abusive or
insulting,

(b) section 3(2), behaviour or material is not to be taken to be threatening or abusive,

solely on the basis that it involves or includes discussion or criticism of matters relating
to a characteristic mentioned in subsection (2).

The characteristics referred to in subsection (1) are—
(a) age,
(b) disability,
(c) race, colour, nationality (including citizenship), or ethnic or national origins,

(d) religion, lack of religion or, in the case of a social or cultural group, perceived
religious affiliation,

(e) sexual orientation,
(f) transgender identity,
(9) variations in sex characteristics.
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Option 4

Protection of freedom of expression

For the purposes of section 3(2), behaviour or material is not to be taken to be threatening
or abusive solely on the basis that it involves or includes discussion or criticism of matters
relating to—

(a) age,
(b) disability,

(c) religion, lack of religion or, in the case of a social or cultural group, perceived
religious affiliation,

(d) sexual orientation,
(e) transgender identity,
(f) variations in sex characteristics.





